Frank Kennedy 
By: Gerald K. Smith 

Harvey Miller is responsible for a remarkable interview of Frank Kennedy which is part of the Bankruptcy Law Project sponsored by the Second Circuit Committee on Historical Commemorative Events and the Federal Bar Council entitled “The Origins and Growth of Bankruptcy and Reorganization Laws in the 20th Century.   An Oral History Perspective by Frank R. Kennedy, Thomas M. Cooley Professor Emeritus, University of Michigan Law School.”  Attached are excerpts of the interview.  Harvey’s introduction to the interview beautifully describes Frank Kennedy as an extraordinary human being and key contributor to the bankruptcy law.  

Once in a great while there emerges a person of extraordinary qualities, intellectual purity, and great humanity.  Frank R. Kennedy is one of those persons.  Throughout a long and distinguished career as a teacher, writer, and even a practitioner, Professor Kennedy has enriched all those who have crossed his path.  For more than fifty-five years he has contributed enormously in the public interest to the improvement of the bankruptcy laws of the United States and the functioning of the bankruptcy court.  His impact on the development of the laws pertaining to debtors and creditors has been and continues to be profound.  One need only glance at Professor Kennedy’s bibliography to realize the enormous capacity of this quiet, gentle man who must surely be viewed a giant in his chosen field.  
As a noted professor and as the Executive Director of the National Commission on Bankruptcy Laws appointed in 1970, his work product was prodigious and instrumental in shaping the Bankruptcy Reform Act of 1978 and subsequent amendments.  Professor Kennedy recognized that the bankruptcy court is a federal court that is most exposed to the general public and he has worked, and continues to work, to improve and enhance the functioning of that court so that it is receptive to parties in interest and all professionals.  We are all fortunate to have enjoyed the fruits of the concentrated dedication and remarkable skills of Frank Kennedy.   Id. at 1.


Professor David Epstein summarized Frank Kennedy’s contributions to bankruptcy law and procedure on the occasion of Frank Kennedy’s retirement as a teaching professor at the University of Michigan Law School in 1983.  

Every person who studies, teaches, or practices bankruptcy law is, of course, indebted to Frank. His work with the National Bankruptcy Conference, with the Rules Committee, with the Commission on the Bankruptcy Laws of the United States has significantly improved bankruptcy law and bankruptcy procedure. His law review writings and continuing legal education talks have made those areas of bankruptcy law and bankruptcy procedure that he has not improved more understandable.

Frank R. Kennedy, 82 Mich. L. Rev. 189 at 191(1983) (“Kennedy Tribute.”)

The materials in the Kennedy Tribute were assembled by Judge Brody, and Professors Vern Countryman, Harold Marsh, Larry Snyder and Jim White wrote about Frank.  Their contributions describing this remarkable person are a history of the important events of the second half of the nineteenth century as far as bankruptcy.  
Reporter for the Rules

Visible evidence of Frank’s contributions to the development of the law goes back a long way. His years of service as Chairman of the Drafting Committee of the National Bankruptcy Conference, responsible for casting the Conference’s numerous proposals for amendments to the Bankruptcy Act into legislative form, as well as his outstanding reputation as an expert in the field, made him the natural choice as Reporter for the United States Judicial Conference’s Advisory Committee on Bankruptcy Rules, when, in 1961, it began the task of drafting Rules of Bankruptcy Procedure. Larry King and I joined the project later as Associate Reporters, Larry for Rules for Chapters IX-XII and I for Rules of Chapter XIII, and still later Walter Taggert became an Associate Reporter for Rules for Section 77 railroad reorganizations. But we all shamelessly cribbed from the excellent work Frank had already done on the Rules for bankruptcy liquidation cases. As the late Judge Phillip Forman, Chairman of the Advisory Committee, wrote in submitting the first installment of the new rules to the Judicial Conference’s Standing Committee on Rules:  “Of course, the work was made possible only by the prodigious and devoted effort exerted by the Committee’s Reporter, Professor Frank R. Kennedy.  In addition to his vast knowledge of the subject, he brought a limitless capacity for meticulous research to the job, which I believe has made it as complete and all-encompassing as possible.”
Vern Countryman, Kennedy Tribute at 195-96.
Executive Director of the Committee on the Bankruptcy Laws

A great law professor like Frank Kennedy can have an influence on the development of the law and legal profession in many diverse ways. First, of course, is his impact on the minds of generations of law students in the classroom, which may have incalculable influences on them, and through them on others, for many years.

Secondly, the great law professor through his publications as a legal scholar speaks directly to the entire legal profession in a more enduring medium. By these works he may have a profound influence upon the development of the law and upon present and future generations of lawyers who never met him in person.

Other contributors to this issue of the Law Review, I am sure, will write of Frank’s outstanding contributions in both of these ways. Some law professors, however, have a more direct and tangible impact upon the state of the law -- that is, by participating in law revision and codification projects which may immediately accomplish major changes in the law. Not all have the courage to do this, since it means that the professor must leave the sanctuary of the podium and the classroom and expose his work to frequently acerbic public criticism -- his papers are graded by every lawyer in the United States. I would like to discuss Frank’s activities in this arena.

I first worked closely with Frank Kennedy in connection with his long-time chairmanship of the Drafting Committee of the National Bankruptcy Conference. That work involved writing statutory amendments to the old Bankruptcy Act to be proposed to Congress (even though more often that not they were ignored by the Congressional committees).

Then, in 1971, he became at my invitation the Executive Director of the Commission on the Bankruptcy Laws of the United States created by Congress. During the next two years I was intimately associated with him while he directed the activities of the Commission staff and of the Commission itself in producing the Report of the Commission, which ultimately inspired the enactment of the new Bankruptcy Code in 1978. The work of the Commission was accomplished in only slightly over the two years originally allocated by Congress for the completion of its work, from the time it first became fully staffed and operational, and a portion of the niggardly funds appropriated by Congress (in comparison with other similar commissions) was returned to the United States Treasury at the end of that time. These accomplishments, which I doubt have ever before or since been duplicated by any advisory commission established by the United States Government, were due primarily to the leadership of Frank Kennedy.

Harold Marsh, Jr., Kennedy Tribute at 198-99.
Once again, when Congress in 1970 created a Commission to study and revise the old Bankruptcy Act, Frank was the natural choice for, and became, its Executive Director. His conscientious and indefatigable service in that job made even his performance on the Rules pale by comparison. Over a three-year period, he supervised a full-time staff of more than two dozen, the commissioning of a number of studies by other experts, and the conducting of public hearings in all parts of the country. In addition, he did more than his share of the research and drafting that went into the Commission’s final report, which included a draft of a complete new Bankruptcy Code. I was involved to assist in a minor capacity in the final weeks of preparation of that report and recall that when, at the end of what we regarded as a long day’s work, most of us would leave the office for a soothing libation we would leave Frank busily at work in his office. We would not infrequently return the next day to learn that what sleep he had gotten the night before was on a cot in his office.

Once the Commission’s report was completed and its proposed bill was introduced in Congress, Frank continued his efforts by numerous appearances in Washington to testify at Congressional hearings and to consult with Congressional staff. The end product of the effort for Frank and many others, though no one’s more than his, is the current Bankruptcy Code of 1978. While matters are in disarray now because of Congress’ delay in dealing the Supreme Court’s 1982 decision in the Marathon case
 (holding the basic grant of bankruptcy jurisdiction too broad to be conferred on Article I bankruptcy courts), Frank cannot be faulted on that point. He supported making the bankruptcy courts Article III courts both before and after Marathon.
 When finally the Congress does act to clear up the jurisdictional muddle -- at it must -- our resumed experience with the substantive provisions of the new code will continue to show that they are a vast improvement over the substantive provisions of the old Act. And for much of that improvement we are indebted to Frank.

Meanwhile, he has somehow found time to contribute to other substantive improvements in related areas. While he was still working on the Bankruptcy Code, he became the Reporter for the drafting of the Uniform Exemption Act, approved by the National Conference of Commissioners on Uniform State Laws in 1976. Even now he is serving as Reporter for the same Conference and its revision of the Uniform Fraudulent Conveyance Act of 1918.

Vern Countryman, Kennedy Tribute at 196-97.
Educator, Mentor and Friend

Frank’s work as a scholar is as important as it is extensive. The crowning achievement of that work is the Bankruptcy Reform Act of 1978. While not every word in that act came from his pen, Frank Kennedy has a greater claim to be its author than does any other single person. Passed in 1978, the Act is the direct descendant of the bill that was introduced in 1973 and was the product of the Commission on Bankruptcy Laws of the United States. During its entire existence beginning in 1971, Frank Kennedy served as the executive director of that commission. In that capacity he not only drafted portions of the law and directed drafting of other portions but also conducted and directed a variety of studies to determine the appropriate substantive content of the new law. How many scholars can make the claim not merely that they have tinkered with the law or proposed radical and provocative ideas but that they have been one of the important forces in the enactment of an entirely new body of law? In that achievement alone Frank Kennedy surpasses nearly all of the rest of us. By it he has worked an influence on the law of the United States that few persons inside academia or out will ever be able to match.
James J. White, Kennedy Tribute at 202.
Clearly, you have been an inspiration to your students and to all those who have had the opportunity to know you and your prodigious work. It has always appeared to me that you have taken for your own Stendahl’s dictum “Unless I am clear, the world about me collapses.” To read a Law Review article, a note or a letter by Frank Kennedy is a joy in and of itself. You have done successfully what many others have tried to do in vain. You have imparted knowledge, understanding and humanity to thousands of students and attorneys.

While Warren, Douglas, Black and other great judicial figures have impressed their philosophies upon generations of lawyers through their opinions, you have exerted your influence upon students just before they cross the threshold into the profession. Through them, you have started to shape the law in a rational and logical fashion. Your contributions to date have been multitudinous. We can only expect more.

Brody Tribute at 189 (quoting Harvey Miller).
Students trained by Frank Kennedy enter the legal arena with a decided advantage. Illustrative is the story told to me by Ronald DeKovan, a practicing attorney in New York. He tells of the time recently when he and a young professor of law from the University of Michigan were asked to draft some legislation. According to Mr. DeKovan, “another party then present queried whether the professor was qualified. The answer was simple. The professor had been trained by Frank Kennedy. There was no further inquiry.”

Brody Tribute at 190 (quoting Ron DeKovan).
The late Judge Jerome Frank in a Learned Hand lecture commented on the Judge’s achievements, in words we may very well apply to Frank, who “with his creative insight, his penetrating intellect, his imaginative experience, he has enlarged the legal world for all of us.” May we also add to this his warm sympathy, his exuberance, and deed attachment to the law which never failed to attract all of us.

Brody Tribute at 191 (quoting Ben Weintraub).
Judge Asa Herzog, a member of the Rules Committee, provides insight with respect to Frank’s personal and professional contribution:

Frank wrote the original version of the rules and his scholarship and expertise came shining through in every work he shaped. His explanations of the “whys” and “wherefores” of each sentence, phrase and paragraph was a model of clarity and an exhibition of the keenest of minds. Throughout many years of wrangling and arguing, Frank never once raised his voice and gracefully accepted changes proposed by various members of the Committee even when he strongly disagreed.

Brody Tribute at 191-92 (quoting Judge Herzog).
With Frank in attendance, you really needed no other research tool. He brought his own library, primarily stored in his head, but amplified by meticulously accumulated notes and materials relevant to every conceivable matter having any impact on bankruptcy law, which of course includes the universe.

Brody Tribute at 192 (quoting Gerald Smith).

The last time I wrote to Frank I asked him if he had any random thoughts about the automatic stay and I had to hire American Van Lines to haul away his answer.

Brody Tribute at 193 (quoting Barney Shapiro).
Many years ago, a fledgling attorney attended a lecture given by Frank Kennedy. At the conclusion of the lecture, he introduced himself to Frank and asked a question, which apparently Frank did not completely answer. Two weeks later, this attorney received a two-page single spaced letter from Frank Kennedy in which Frank apologized for speaking hastily and said that upon reflection, he was not sure that the answer he had given was correct. Frank then proceeded to cite numerous cases as justification for his lack of certainty. This same lawyer, William Rochelle, now a respected and successful lawyer in Texas, recalls Frank’s response in amazement: “That Frank would remember my name and question and his answer under such frantic circumstances was, itself, remarkable, but that he would take the time and trouble to share his knowledge and expertise was both gratifying and surprising.”

Brody Tribute at 193 (quoting Bill Rochelle).
Frank’s scholarly achievements tell but an incomplete story. Charles Horsky, confidant of Presidents, prominent Washington attorney and Chairman of the National Bankruptcy Conference, notes that “to speak of Frank only as a consummate lawyer and teacher is to render an imperfect tribute. He is also the consummate gentleman -- quiet, courteous, helpful and understanding.” Adds Gerald Smith, “His kindness and patience with students and lesser, of which there are many, may be equaled, but I doubt that it is exceeded.”
Brody Tribute at 193 (quoting Charles Horsky and Gerald Smith).
Professor Stefan A. Riesenfeld, Professor of Law at the University of California, similarly observes:  “Frank is not only a superb scholar and uncontested leader in the field, but is also a wonderful human being whose intellect has not overshadowed warmth and compassion.”  Adds United States District Judge Conrad Cyr, “His great intellect, learning, patience, diplomacy, energy and personal warmth are a prescription for professional success no matter how difficult the challenge.”
Brody Tribute at 194.

Vern Countryman, a long-time colleague of Frank’s was apprehensive about Frank’s retirement. “I trust,” he wrote, “that you re not retiring from the rendition of any of those other services -- including the very important one of preserving me from error.” I am certain that this remark was made in jest. Vern Countryman, and all others who know Frank are aware that, except for relinquishing his teaching duties, he will continue to be as active as he has been in the past. He will, in the words of Frank Quittner, a respected member of the California Bar, “never quit performing the magic that he has bestowed on all of us.”

Brody Tribute at 194 (Judge Brody’s concluding remarks).

For more than twenty years, since the time I became a Bankruptcy Judge, I have been keenly aware of Frank Kennedy’s unselfish dedication to the many projects which have been thrust upon him, overwhelmed by the enormity of the tasks he has undertaken and carried out to successful completion, and awed by his prodigious scholarly output. I consider myself fortunate in being afforded the opportunity to have shared in some of those projects and to have the valued friendship of a sensitive, loyal and caring human being.

Brody Tribute at 194.

Some Gerald K. Smith Anecdotes 
One area of expertise of Commission Chairman Harold Marsh was securities law.  Chairman Marsh taught securities law and had written a text book on the subject.  However, Chairman Marsh was no supporter of the role of the SEC in Chapter X cases.  His animosity toward the Division of Corporate Regulation was perhaps accentuated by the Division’s objection to his firm’s fee application in the Yuba Consolidated case. 

In implementing the Commission’s decision to have an independent agency police the bankruptcy system, it was my task to explore the role of the SEC under the Chandler Act Amendments, as well as its role under the Commission’s Proposed Bankruptcy Act of 1973.  There were not many statistics available, but during the course of research I discovered that the SEC was most often active in Chapter X cases filed in the Fifth Circuit, especially those where there might be appeals to the Fifth Circuit, which prior to the split into two circuits, the Fifth and the Eleventh, heard cases in New Orleans.  It made more sense to me after Frank reviewed my analysis and informed me that Aaron Levy was very fond of New Orleans!  

The Director of the Securities and Exchange Commission’s Division of Corporate Regulation which performed the regulatory duties of the Commission as to Chapter X was Aaron Levy.  Mr. Levy had a long-standing relationship with Prof. Kennedy going back to their postgraduate studies together at the Yale Law School.  Each was a Sterling scholar.

In order to monitor and give input to the Commission, Mr. Levy arranged for Frank Kennedy and several of the Commission staff to meet with members of the Division of Corporate Regulation at Wednesday lunch meetings during the latter stages of the Commission work.  At one of its meetings the Commission voted to change the Securities and Exchange Commission’s role in reorganizations from an extensive and mandatory role to one in which it had discretion to appear.  Somehow word of this decision reached Aaron Levy before Frank returned to the office.  Mr. Levy called Frank and loudly remonstrated with Frank about this decision.  I recall as though it were yesterday Aaron saying that Frank had “disemployed” him.  It was not a comfortable moment for such a kind person as Frank Kennedy.  At an unusual loss for words, Frank’s only response was that Aaron could move to the independent agency which would have broad powers.  Needless to say this did not placate Aaron!  But Frank did make sure Aaron was not again surprised.  Before the next meeting at which the Commission would consider matters relevant to the Division, Frank wrote Aaron as follows. 
The enclosure is the latest draft of Chapter VI of the Bankruptcy Act which the Commission on Bankruptcy Laws is considering for proposal to Congress as part of its report.  The draft has not been formally approved by the Commission, but there is only one more scheduled meeting of the Commission, to be held June 7-12.  The Commission remains receptive to any statement that you or the Securities and Exchange Commission may wish to make regarding the proposal.
Chairman Harold Marsh of the Commission has informed me that you have prepared an extended critique of the proposed Chapter X Rules prepared by the Advisory Committee on Bankruptcy Rules.  The Advisory Committee expects to consider the comments at its next meeting, to be held on July 18-21.  If an advance copy of the critique is available, it would enable the reporters to give immediate and careful consideration to the criticisms made, and I can give you my assurance that no disclosure of these criticisms will be made to the members of the Committee on Rules of Practice and Procedure unless and until they are released by an official communication from the Securities and Exchange Commission.  
Letter dated June 3, 1973 from Frank R. Kennedy, Executive Director of Commission on the Bankruptcy Laws of the United States, to Aaron Levy, Director, Division of Corporate Regulation of the Securities and Exchange Commission.  
Frank assigned to me the task of redrafting the fraudulent transfer provisions of the Bankruptcy Act.  The Chandler Act amendments were based on the fraudulent transfer provisions of the Uniform Fraudulent Conveyance Act and generated considerable litigation.  I rewrote the provisions extensively and these were accepted by Frank, after his usual improvements, and the Commission.  Later, the Commission on Uniform Laws asked Frank Kennedy to become the Reporter for revisions to the Uniform Fraudulent Conveyance Act.  Frank utilized the provisions he and I had drafted for the Commission; the result was that the approach under the Chandler Act was reversed and the Commission on Uniform Laws adopted the Bankruptcy Code provisions for fraudulent transfers.  

Frank was indefatigable!  He always preceded his staff to the office in the morning, getting in between 6:00 and 6:30 a.m. and of course he was the last to leave, seldom before 7:00 p.m.  And of course Frank did not have lunch except when his role demanded it.  A process I became used to and still follow nearly 35 years later.  In the final stages of the drafting of the Commission’s report and the proposed Bankruptcy Act, Frank slept on a couch in the Commission office.  Vern Countryman and I had spent considerable time at the Commission office in June 1973  and after the second and final extension of the deadline for the report to the end of July 1973, Vern joined Frank and me in Washington for nearly a month (without compensation) to assist Frank, Harold and others in concluding the work.  Vern was a person who enjoyed a cocktail.  Much to Frank’s dismay, at about 5:30 p.m., Vern would take any of the staff on hand for a drink at the Sheraton Carleton, a block or so away at 16th and K.  Frank, of course, did not participate.  It was not that Frank was a prude; he would have enjoyed joining us, but there was work to do and his work ethic would not let him leave early!

Frank had the final word on my becoming deputy director.  Professor Seligson taught federal jurisdiction and practice in the New York University School of Law’s night school.  I took those courses from him and we had supper from time to time in small restaurants he knew of in the Village.  He had also reviewed my student comment in my second year.  Uniform Trust Receipts Act Section 10(b) - Security Interests in the General Assets of the Trustee not created, 35 N.Y.U.L. Rev. 948 (1960) (The comment prompted a response from Professor Richard W. Duesenberg, Lien or Priority Under Section 10,  Uniform Trust Receipts Act, Boston College Ind. and Com. L. Rev. 73 (1960).  It was my first introduction to bankruptcy.  Professor Seligson later urged the Commission to hire me as a deputy director.  I had become a Conferee of the National Bankruptcy Conference in 1970 at Professor Seligson’s urging and I had some involvement in bankruptcy cases and creditors’ rights matters, primarily through Los Angeles attorneys Francis Quittner and Bob Shutan, but was not an expert in either field.  I was asked to attend the California Financial Lawyer’s Association program in the fall of 1971 at Alisal, California so that I could meet with Harold, Frank and Vern to discuss the possibility.  Frank went along with what Professor Seligson desired and I soon heard from Frank that I had been approved by the Commission.  My assistance was needed since Professor Phillips and Viles, the two remaining deputy directors after Professor Shuckman’s departure, had been spending enormous amounts of time and energy developing statistical information and working on studies with various groups, including the Rand Corporation.  The Administrative Office of the U.S. Courts was also involved and worked closely with Deputy Directors Viles and Phillips.  Deputy Viles was also in charge of consumer bankruptcy, one of the main reasons for the legislation creating the Commission, and was spending a substantial amount of time on that project.  This left for me, among other subjects, the proposed agency, property of the estate, community property, initiation of cases, avoidance sections, exemptions, reorganizations, municipal bankruptcy, farm bankruptcy and taxes.  It was an overwhelming project!  But I had about a year to get on top of the history, case law, recommendations from numerous sources and to work with the leading experts on each of the topics.  However, one thing I did not know much about was legislative drafting, although I had drafted some changes to Arizona’s conflict of laws rules in so far as community property law was concerned.  When I professed my ignorance of the subject to Frank, he steered me to a small book, Reed on Legislative Drafting, and worked with me until I had some ability.  However, as Ken Klee and Rich Levin can attest, drafting bankruptcy legislation is difficult.  Fortunately my desk was a few feet from Frank’s office and I had the advantage of his vast store of knowledge and his brilliance to rely on.  I was also assisted by those who donated substantial time to the Commission.  The written input from the scholars was invaluable.  Frank had arranged for the leading experts to participate by submitting working papers on proposed revisions to the bankruptcy laws.  For example, William T. “Tom” Plumb of Hogan and Hartson was the leading expert on the interface of tax and bankruptcy law and I worked closely with him in integrating his tax recommendations into the Report and the framework of the proposed Bankruptcy Act of 1973.  

A final anecdote.  Professor Kurt Nadelmann was a leading expert on international law at Harvard.  He strongly believed in making a concession only if a concession were made by the other country.  When he heard of the proposal to unilaterally recognize foreign administrators in § 4-103(b) and (c) of the Proposed Bankruptcy Act of 1973, Report of the Commission of the Bankruptcy Laws of the United States Part II (July 1973), he flew from Cambridge to D.C. and burst into the office and vehemently protested to Frank in his heavy German accent.   He was visibly upset.  He accused Frank of destroying a lifetime of work by him in the international insolvency field.  The Commission’s recommendation of voluntary concession so opposed by Professor Nadelmann was enacted into law in sections 304 and 305 of the Bankruptcy Code in 1978 and it was incorporated in Chapter Fifteen in 2005.  
� Northern Pipeline Constr. Co. v. Marathon Pipe Line Co., 102 S. Ct. 2858 (1982).


� Hearings Before Subcommittee on Civil and Constitutional Rights of House Judiciary Committee on H.R. 8200, 95th Cong., 1st Stss. 243 (1977); Hearings Before Subcommittee on Improvements in Judicial Machinery of Senate Judiciary Committee on S. 2266 and H.R. 8200, 95th Cong., 1st Sess., 831, 852 (1977); Hearings Before Subcommittee on Monopolies and Commercial Law of House Judiciary Committee on H.R. 6109, 97th Cong., 2d Sess.. (1982).
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